




































The Court finds defendant owed no common law duty of care to plaintiffs. 

Defendant and PNE are merely competitors that owe certain statutory and regulatory 

obligations to each other. At common law, competitors owe no duties to one another. 

Stolz v. Wong Commc'ns Ltd. P'ship, 31 Cal. Rptr. 2d 229, 238 (1994). The fact that 

statutes, regulations, and tariffs require host utilities to transmit CEPSs' electricity and 

take certain other actions respecting CEPSs does not create a common law duty of 

care. 1 These statutes and regulations have not abrogated host utilities' right to compete 

against CEPSs. Creating a general duty of care owed by host utilities to CEPSs, in 

contrast, would largely undermine host utilities' right to compete against CEPSs. 

Moreover, the PUC has implemented an array of regulations and tariffs to balance host 

utilities' roles in delivering their competitors' electricity. To impose additional common 

law duties would undermine the PUC's careful efforts to balance the competing interests 

of host utilities and CEPSs. As such, plaintiffs have failed to state a claim for 

negligence because defendant owed no common law duty of care to plaintiffs. 

Accordingly, Counts IV and V are dismissed.2 

1 Plaintiffs argue, "courts have held that a utility's violation of a tariff, statute, or regulation gives rise to a 
claim for negligence over which a court may exercise jurisdiction." (Pl.'s Obj. 22.) The Court disagrees 
with plaintiffs' characterization of the cases it cites for this proposition. At best, the cited cases suggest 
that, when a common law duty of care otherwise exists, a customer or member of the public may maintain 
a negligence action against a utility company, despite the existence of a tariff. See Consumers Guild of 
Am .. Inc. v. Ill. Bell. Tel. Co., 431 N.E.2d 1047, 1051 (Ill. App. Ct. 1981); State Farm Fire & Cas. Ins. Co. 
v. PECO, 54 A.3d 921, 925-26 (Pa. Super. 2012); Behrend v. Bell Tel. Co., 363 A.2d 1152, 1158 (Pa. 
Super. Ct. 1976), vacated and remanded on other grounds, 374 A.2d 536 (Pa. 1977); Mobile Elec. Serv .. 
Inc. v. FirsTel. Inc., 649 N.W.2d 603, 605 (S.D. 2002); see also Olson v. Pac. Nw. Bell Tel. Co., 65 Or. 
App. 422, 425 (1983) (allowing negligence actions by customer for utility's statutory violation based on 
Oregon statute allowing such actions). These cases say nothing of a CEPS's right to sue a host utility 
and do not create a per se right to sue in negligence for violation of a utility tariff or regulation. 
2 Even if defendant did owe a duty of care to plaintiffs, Count IV, paragraph 153(c), and Count V, 
paragraph 158(c), would be dismissed pursuant to the Noerr-Pennington doctrine. 
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Conclusion 

Accordingly, for the foregoing reasons, defendant's motion to dismiss is 

GRANTED, with respect to Count I, paragraph 137(d); Count II; Count Ill; Count IV; and 

Count V. The remainder of Count I is referred to the PUC to determine whether 

defendant acted "improperly° based on the conduct alleged in paragraphs 137(a) 

through (c) . The proceedings in this Court are stayed pending that determination. 

SO ORDERED. 

Date 
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